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T. UENO: Copyright Issues on Artificial
Intelligence and Machine Learning
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The First International Workshop on Sharing and Reuse of Al Work
Products, IJCAI-17 (18 August 2017, Melbourne)
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The Flexible Copyright Exception for ‘Non-Enjoyment’
Purposes — Recent Amendment in Japan and Its Implication
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1. Introduction
Limitarions and exceptions (hereinafier referred o as ‘copy-
right exceptions’) are always important subjccts for discussion
in the fild of copyright law. It scems modern copyright law
needs to have a certain level of exibility regarding copyright
exceptions for the purpose of responding to technological
developments and social changes. This applies not only for
common law countries but also for civil law countrics.

Since 2007, there have been heated discussions over the
introduction of some kind of general clause on copyright

right exceptions (Arts. 304, 474 and 47-5|
introduced into the Japancse Copyright pris
came into cffect in 2019, which arc largdy diffe
the US fair usc clause and the UK fair dealing provisions.

This artide cxplores the background of the 2018
Amendment in Japan (IL). It focuses on Art. 30-4, which
comprehensively allows an exploitation of a work which
s not aimed at either enjoying, or causing another person
10 enjoy the work (hereinafter referred to ‘an exploitation
njoyment” purposcs’) (IIL). The theory behind
Art. 304 will be examined, and the possible implications
for other jurisdictions will be considered (IV.).

not for

1L The background of the 2018 amendment in
Japan

1. Flexibility of copyright exceptions and limitations
It is quite normal for copyright laws to have a caralogue
of specific provisions on copyright exceptions such as

those for quotation,
tional institutions, incidental inclusios
rama and so on.

Such specific provisions on copyright exceptions and
their confinuous revision remain essential. However, they
and their (sometimes narrow) interpretation might make
it hard to respond flexibly to technological developments

private copying, libraries, educa-
freedom of pano-

requires a certain kevel of flexibility regarding copy
exceptions.

a) Common law countries

Some common law countrics provide not only specific
provisions but also general (or quas general) clauses on
copyright exceptions. These include the US fair use
clausc? and the UK fair dealing provisions.? which can of-
fer a certain amount of copyright exception flexibilicy

b) Civil law countries
On the other hand, il law countrics normally have no
gencral provision on copyright exceptions such as fair use
clauses or fair dealing provisions. In these jurisdictions it
has been traditionally considered that a gencral clause on
copyright exceptions docs not fit, and there has been hesi-
tation abou the introduction of a fairmess clause or fair
dealing provisions.

I is ineresting to note, however, that Taiwan and
South Korea are among the civil law countrics that have
introduced the US-style fair use clause containing the
well-known four factors to be considered.
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many of America’s other global companies - aren’t
nearly as avid in creating American jobs as other
famous companies were in their heydays.

Apple employs 43,000 people in the United States
and 20.000 overseas, a small fraction of the over
400,000 American workers at General Motors in the
1950s, or the hundreds of thousands at General Elec-
tric in the 1980s. Many more people work for Ap-
ple’s contractors: an additional 700,000 people engi-
neer, build and assemble iPads, iPhones and Apple’s
other products. But almost none of them work in
the United States. Instead, they work for foreign
companies in Asia, Europe and elsewhere, at facto-
ries that almost all electronics designers rely upon

to build their wares.

“Apple’s an example of why it's so hard to create
middle-class jobs in the U.S. now,” said Jared Bern-
stein, who until last year was an
to the White House.  “If it's the
talism, we should be worried.
Apple executives say that going
point, is their only option. One former executive

economic adviser

> pinnacle of capi-

overseas, at this
described how the company relied upon a Chinese
factory to revamp iPhone manufacturing just weeks
before the device was due on shelves. Apple had
redesigned the iPhone’s screen at the last minute
an assembly line overhanl. New screens be-

forcing
gan arriving at the plant near midnight.
A foreman immediately roused 8,000 workers inside

the company’s dormitories, according to the execu-
tive. Each employee was given a biscuit and a cup
of tea, gnided to a workstation and within half an
hour started a 12-hour shift fitting glass screens into
beveled frames. Within 96 hours, the plant was pro-
ducing over 10,000 iPhones a day.

“The speed and flexibility is breathtaking
ecutive said. “There’s no American plant that can
match that.”

Similar stories could be told about almost any elec-
tronics company and outsourcing has also be-
come common in hundreds of industries, including
ices, banking, auto manufac-

the ex-

accounting, legal ser
turing and pharmaceuticals.

But while Apple is far from alone, it offers a window
into why the success of some prominent companies
has not tr;
jobs. What's more, the company's

nslated into large numbers of domestic

NC

CON FROM THE NEW YORK TIMES

Actual text from NYTime
many of its high-technology peers
as avid in creating American jobs as other famous
companies were in their heydays.

Apple employs 43,000 people in the United States
and 20,000 overseas, a small fraction of the over
100,000 American workers at General Motors in the
1950s, or the hundreds of thousands at General Elec-
tric in the 1980s. Many more people work for Ap-
ple’s contractors: an additional 700,000 people engi-
neer, build and assemble iPads, iPhones and Apple’s
other products. But almost none of them work in
the United States. Instead, they work for foreign
companies in Asia, Europe and elsewhere, at facto-
ries that almost all electronics designers rely upon

are not nearly

to build their wares.

“Apple’s an example of why it’s so hard to create
ldle-class jobs in the U.S. now,” said Jared Bern-
as an economic adviser

1
stein, who until last year
to the White House.

“If it’s the pinnacle of capitalism, we should be wor-

ried.”

Apple executives say that going overseas, at this
point their only option. One former executive
described how the company relied upon a Chinese
factory to revamp iPhone manufacturing just weeks
fore the de Apple had
redesigned the iPhone’s screen at the last minute.

vice was due on shelves

forcing an assembly line overhaul. New screens be-
gan arriving at the plant near midnight.
A foreman immediately roused 8,000 workers inside

the company’s dormitories, according to the execu-
tive. Each employee was given a biscuit and a cup
ion and within half an

of tea, guided to a worksta
arted a 12-hour shift fitting glass sereens into
»d frames. Within 96 hours, the plant was pro-

hour
bevel
ducing over 10,000 iPhones a day.

“The speed and flexibility is breathtaking,” the ex-
ecutive said. “There’s no American plant that can

match that.”

Similar stories could be told about almost any elec-
tronics company and outsourcing has also be-
come common in hundreds of industries, including
accounting. banking, auto manufac-
turing and pharmaceuticals.

But while Apple is far from alone, it offers a window
into why the success of some prominent companies
has not translated into large numbers of domestic

legal services

jobs. What’s more, the company’

New York Times v. Microsoft, Open Al et al., US District Court of Southern District of NY
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